Civil Procedure Outline for Finals – Fall 2004
I. Introduction
a.    Role of State in law
i.   Hobbesian paradigm
1.   plaintiff, defendant, judge as arbiter
2.    purpose of dispute is final resolution so parties can enjoy
                                            
   maximum of repose and security
3. Assumption about paradigm
a. Bipolar – 2 parties
b. Retrospective – dispute in past
c. Right/remedy are interdependent
d. Self-contained – impact is confined to parties
e. Party initiated and controlled
4.  example of Jones v. Smith - cow
II. Due Process
a.   Fuentes v. Shevin, US, 1972
i.   Facts
1.    Firestone claims breach of contract by Fuentes – writ of 

         replevin, seizes stove


      ii.      Issue

                                          1.       Fuentes wants pre-deprivation hearing



      2.       Due Process right to notice – 14th Amend.

     iii.     Principle – any time state acts contrary to life, liberty, or



  property, state must provide at the minimum notice and type
  of hearing, otherwise violates Due Process clause of 14th Am.  
 (do not have to show will prevail at hearing)



 Have to have:





-notice





-hearing 




-timely remedy





-representation





-impartial arbiter


       1.       notice and hearing proven best mechanism for guarding
                                   against misapplication of state force



       2.       court wants to minimize error



       3.       Dissent – hearing doesn’t actually provide additional 




     protection, people would not contract for hearing (extra
                                   cost)
                         4.       Exception to principle: if overriding state interest





a.    public safety – i.e. contaminated food, drugs





b.    direct state interest





c.     national security





d.     police power





e.     economic stability

b.    Mitchell v. Grant, US, 1974    

i.    can sequester property of another if show in hearing to judge that 


      have right to property
     ii.    post-deprivation remedies better protection against error than pre-

            deprivation hearing – paying of attorneys fees, losing bond, etc.

    iii.    both buyer and seller have interests in property being seized

    iv.    Louisiana statute

c.   North Georgia Finishing, Inc. . Di-Chem, Inc., US, 1975 (talk to group)

i.     need to have affidavit ok’d by a judge, not clerk
     ii.     figure out which protections avoid erroneous conduct
    iii.     Facts – attachment on bank account

    iv.     Rule that emerges



must have:




1) creditor must post bond to safeguard interest of debtor




2) creditor or someone w/personal knowledge of facts must 





file affidavit which sets out prima facie claim




3) neutral magistrate must determine affidavit sufficient





before issuing attachment or replevin




4) provision for reasonably prompt post-attachment hearing

             d.    ***Mathews v. Eldridge, US, 1976 (instrumental approach)

i.    test for determining how much due process is due


a.   private interest that will be affected



b.   risk of erroneous deprivation through procedures in place

 

c.   gov’ts interest including econ. and admin. burdens 
     ii.    applied in this case



a.   disability benefits not based on financial need – not risk of 




serious loss, unlike in welfare situation

    iii.    changed requirement of ***Goldberg v. Kelly, 397 US 254 (1970) – 



-affirmative right to notice and hearing (welfare benefits)
            e.     ***Connecticut v. Doehr, US, 1991

i.    uses Mathews test – changes gov’t interest to include interest of party

      seeking prejudgment remedy
a. state and private interest do not balance risk of error and minimal interest of plaintiff
b. Ct. cannot make a determination w/one sided info from P

                       ii.    Facts – Giovanni places lien on Doehr’s house w/o knowledge

      prevents Doehr from financing, equity line, etc.; extortion
ii. no per se requirements – hearing, bond – incorporate into balancing test
f. ***Van Harken v. City of Chicago, 103 F.3d 1346 (7th Cir. 1997).
a. Parking ticket changed to civil offense, lose protections – right to face accuser (ticket = affidavit), real judge; no violation

b. Use Mathews test – less at stake, less due process required
i. No real value in hearing

c. Problem, b/c society feels like needs some measure of due process

III. Pleading a Claim
a. Introduction

i. Current pleading system reaction against common law

1. had to come in w/complete pleading, only 1 claim

2. high burden on parties – needed to have full info

3. current system assumes parties do not have information

ii. Federal Rules of Civil Procedure (FRCP)
1. Rules 1– purpose of rules – secure “just, speedy, and inexpensive determination”

2. Rule 7 - allowed pleadings – complaint and answer

3. Rule 8 - rules of pleading – “short and plain statement of the claim”

a. Rule 8a – Conley v. Gibson – require minimum of due process – “fairly notified” of nature of claim

b. Gillespie v. Goodyear Service Stores, NC, 1963

i. If any portion of claim presents facts sufficient to constitute cause of action – pleading will stand (must be fatally defective to reject)

c. United States v. Bd. of Harbor Commissioners, D. Del., 1977

i. Charged w/dumping oil into water, Bd. says too vague –motion for more definite statement; denied
ii. Gov’t knows not all companies, doesn’t have info

1. equity v. efficiency – fairness v. trying all at once
iii. incentives – cheap entry into system (liberal pleading), get parties to stay in litigation system, obtain evidence through discovery
1. cheap entry good for plaintiffs, bad for defendants

iv. just have to be able to answer complaint at this stage – say yes or no – notice is satisfied
v. transubstantiveness of rules – apply to any situation
d. McCormick v. Kopmann, App. Ct. Ill., 1959 
i. Mrs. McCormick sues the owner of the tavern where her husband was drinking and Kopmann, the truck driver who hit her husband.
ii. If A+B+C necessary to prove claim, P has to prove that rights denied under all three – claim based on “information and belief”
iii. Can’t recover against both 
1. but Rule 8(e) (2) - allowed to introduce alternative claims “regardless of consistency” – similar to Harbor Comm.
2. incentives – encourages lack of information (no autopsy)

iv. Why alternative claims – 2 defendants will mount cases against each other – Game Theory
v. Rule 42(b) – separate trials –court order to further convenience or avoid prejudice, or when conducive to expediency and efficiency

1. 18a – P can join as many claims as have against D
e. Mitchell v. Archibald & Kendall (A&K), Inc., 7th Cir., 1978

i. Truck driver shot while making delivery, told to wait nearby; A&K motion to dismiss, not their premises; motion granted

ii. Rule 12(b)(6) – motion to dismiss for failure to state a claim as a matter of law, not matter of fact (for judge not jury)

1. not preferred method of disposing cases – prefer based on facts (if would have plead constructive premises)
iii. Burden on defendant during this stage to raise defense under Rule 12(h) (1) – otherwise lose these defenses – lack of personal jurisdiction, improper venue, insufficiency of process or service

1. assume D has more info – higher burden of pleading

2. P has benefit of doubt – take facts as stated as true
a. Here plaintiff fails to state claim in light of facts

i. Could have amended claim – Rule 15a
f. Ross v. A.H. Robins Co., 2nd Cir. 1979

i. Dalkon Shield, Robins deceiving investors as to financial condition of company;
ii. Rule 9b – fraud cases have to plead circumstances with particularity – factual basis
1. but state of mind can be averred generally

2. worried about in terrorem affects (settlement value), reputational harm, facts available to public – have to particularize

a. here reputational harm much greater than market affect– killed 1000’s of women, throwing out fraud claim not help – rule misconceived

3. Expected Value

a. EVplaintiff = P x A – costs = x

b. Evdefendant = P x A + costs (expecting loss) = y

i. Difference btwn. x and y is settlement zone

g. Cash Energy, Inc. v. Weiner, D. Mass., 1991

i. Environmental contamination b/c of storage by D of chemicals, 12b6 motion

ii. Court says 9b underinclusive – concern w/abuse of legal system

iii. Liberal pleading too liberal – expand specificity of pleading to CERCLA cases – need factual basis

1. concerns w/litigation costs, burden on judicial system

2. require claim does “substantial justice” – Rule 8f

iv. lower courts do not like liberal pleading – they have to hear cases
h. Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, US, 1993

i. Execution of search warrants into private homes – killed dogs, assaulted occupants

ii. Courts cannot apply more stringent pleading standard in civil rights cases
1. slippery slope argument

2. expresio unis – if you listed exceptions, the ones that are not listed are presumed to be intentionally omitted by drafter – only 9b exceptions for fraud, etc.

a. exclusive v. illustrative rules 

3. decision is ridiculous b/c court can change rules since it is Supreme Court advisory comm. that drafts FRCP

a. Rule 3 – commencement of action, Rule 4 – summons, 
IV. The Defendant’s Answer
a. Shepard Claims Service, Inc. v. William Darrah & Associates, 6th Cir. 1986

i. Secretaries talked and agreed to extension for filing an answer, said would not file a default;

ii. Rule 6 – how to count time, 6m – 120 days for service, 6b – enlargement – extension must be filed w/court

iii. Issue – how count 45 day extension?

iv. 2 kinds default judgment – by court or by clerk – by clerk if no-show 
1. Rule 55(a) – if party fails to plead and fact is made to appear by affidavit or otherwise, clerk shall enter party’s default
v. files notice of retention but not answer b/c wants to know if have filed default 

1. notice of retention forces default to be entered by court – under Rule 55c – gets a hearing in court – can set aside default for “good cause shown” or under 60b
a. good cause test – no prejudice to plaintiff, defendant has a meritorious defense, not culpable conduct of plaintiff (since no prejudice)

vi. court prefers to rule on the merits 

1. default robs defendant of day in court

2. should not be used to discipline attorneys

b. Zielinkshi v. Philadephia Piers, E.D. Penn., 1956

i. P motion in limine – limit ability of D to claim that did not own tractor that caused injury, D not know changed companies
ii. Rules only require to admit or deny, did this – but Rule 10b requires that break down complaints into separate paragraphs

1. P’s mistake in formation of question – D not going to admit responsibility flat out

2. no good faith requirement for answer – just honesty

iii. need adversarial system – help get at truth

iv. test for denial to plaintiff of cause of action

1. prejudice –yes

2. meritorious claim – yes

3. bad faith by D – some level – create co. to cover liability of parent company

a. suspect bad faith to gain advantage in suit

v. draconian penalties – for not completely forthcoming answer - forced to fess up to liability where technically is none 

vi. penalties if plaintiff is prejudiced by actions – not allowed to let P go on believing mistake in his complaint
c. David v. Crompton & Knowles Corp., E.D. Penn., 1973

i. D says machine designed by other company (Hunter) before they bought Hunter, did not buy liabilities, want to amend answer to say they did not design/manufacture/sell machine

ii. Shepard test – prejudice (statute of limitations), but have meritorious defense, no obvious bad faith

1. however – want to create incentive to get information
a. responsibility w/person w/easiest access to info

iii. Rule 15a – leave to amend answer when justice requires – want decision on merits of case

1. can deny amendment if undue prejudice to P
d. Wigglesworth v. Teamsters Local Union No. 592, E.D. Virg. 1975

i. W sued T for violation of civil rights, now T sue W - counterclaim for defamation
1. P says not subject matter jurisdiction (can bring any time during trial);  D says compulsory counterclaim – have to bring or lose right to bring in later suit 
a. Court in 2nd suit decides – have to figure out now what later court will do

i. Incentives for parties to bring all claims even if not planning on bringing

ii. Similar w/cross-claims – Rule 13a, g
b. only if have change of fact or law – not precluded in future

ii. Compulsory counterclaim – arises out of same transaction or occurrence (vs. permissive counterclaim – not same transaction)
1. common facts, res judicata – will be bound by outcome, same evidence, logical relationship

2. decision technically wrong – is same evidence, but court knows defamation claim just harassment – not go forward

iii. Rule 8c – Res judicata – affirmative defense

V. Parties and Preclusion
a. Manego v. Orleans Bd. of Trade, 1st Cir, 1985 (res judicata =claim prcl)
i. Wants to open bar on Cape Cod, sues bank and Bd. of selectman for civil rights violation – denial of license on forbidden classifctn.
1. 2nd suit for conspiracy against Bd. of Trade, bank
ii. is second suit barred b/c of res judicata b/c 1st suit based on different theories for same claim - yes

1. no change in law, no change in fact – should have raised claim before – same transaction, just different motive -13a
a. if information reasonably discoverable
2. efficiency concerns, could have just amended 1st claim
a. can bring against non-party to 1st suit – Bd. trade
iii. Claim preclusion – lasting consequence and prospective effect of judgment between parties

1. collateral estoppel – parties, issues
2. need day in court
b. Blonder-Tongue (issue preclusion)
1. collateral estoppel against a party who has already decided where to challenge a legal claim and lost
2. so new defendant can use collateral estoppel as shield, 




protected b/c plaintiff already litigated and lost on issue

a. plaintiff already had day in court

c. Parklane Hosiery Co. v. Shore, US, 1979 (issue preclusion)
i. Gov’t antitrust action

ii. If lost in previous case on issue, can relitigate when new party brings claim against you? – use collateral estoppel offensively
iii. Issue preclusion if have had day in court, if not, no – dissent
1. but in this case, not unfair b/c could have joined 1st suit

2. have to consider full range of possible issues upfront
iv. equity v. efficiency – defendant can have to try a thousand times v. able to rely on decision on one issue as final – mutuality of obligation
v. efficiency wins – defendant precluded from using same defense if proven wrong in first case  - even though not choose forum
1. concern for wait and see plaintiffs - equity
2. d could win 1 case and lose a thousand – spend a lot on 1st case
3. determined by judge in 2nd case – not automatic, equity
d. SMU Assoc. of Women Law Students v. Wynne and Jaffe, 5th Cir., 1979 (parties proper)
i. Title VII suits, lawyers do not want to reveal names

ii. Rule 10a – have to include names in pleading (anonymity allowed only in some circumstances – abortion, birth control, welfare, etc.) (diff. than rape-shield, victim not a party)
1. reasons – equity – balanced for both sides, notice
iii. expresio unis – exclusive or illustrative? No coherence to exceptions

iv. in suit for damages – names essential b/c need info about them
v. but when only injunction – not important

1. why doing this – to have more control over suit w/o accountability

vi. look at rules 1st – then policy arguments (sometimes backend)

e. Kedra v. City of Philadelphia, E.D. Penn., 1978 (parties proper)
i. Attacks by policemen over 1 ½ years against Kedra family

ii. D says improper joinder under 20a – not same transaction
1. Rule 21 – motion to sever, misjoinder

2. Rule 42b – prejudice – rules aspires to fairness and efficiency
a. Inefficiency and inequity for P – have to try over and over, inequity for D – prejudice (all policemen together)
iii. decision at threshold (pleading stage) could impact outcome

1. need more info – decide after discovery

iv. look at backend – what are goals of litigation (damages, injuction), many cases are context driven
1. hard fast rules unlikely to balance societal needs
f. Insolia v. Philip Morris, Inc., E.D. Wis., 1999 (improper joinder)
i. Damages by 3 former smokers 
ii. D Rule 21 motion to sever – not same transaction, series of transaction and do not share a common question of law or fact

1. P claims of industry-wide conspiracy – want joinder b/c more sympathetic, less focus on individual

2. claims not sufficiently similar for 1 proceeding
3. no efficiency gains – damages, need to look at indiv.
g. Pulitzer-Polster v. Pulitzer, 5th Cir., 1986 (necessary joinder)
i. Family suit over acts as voting trustee of com.  
ii. State and federal suits – do all P if state suit have to be joined in federal suit (will destroy perfect diversity – get kicked out of fed)

iii. Rule 19a – indispensable parties – court shall join 

1. if cannot grant complete relief w/o,  (ok)

2. if claim interest and need to protect it, (no res judicata – other parties haven’t had day in court)

3. risk of parties incurring multiple/inconsistent obligations (McCormick says can elect remedies)

iv. Rule 19b – if indispensable, can’t be joined, court decide if prejudice to existing parties – do substantial justice to parties
1. Use Mathews test – balance interests (case dismissed)
v. correct result – rules written poorly (19a analysis should act as gatekeeper, here court has to fit analysis into rule);

h. VEPCO v. Westinghouse Electric Corp., 4th Cir., 1973

i. Suit against builders for failure of power station, D says INA should only be involved (want to destroy diversity juris)
ii. Rule 17a – real party in interest – include insurance co.?

1. even if no contractual privity – allow parties who suffer real loss – VEPCO included, not just insurance co. (INA)
a. subrogation – INA assumes rights of insured – controls litigation (Ins. Co. less sympathetic to jury)

iii. Necessary party – court skips 19a analysis – straight to 19b
1. assume they are indispensable – 

2. practical solution – INA agrees to be bound

i. Clark v. Associates Commerical Corp., D. Kan., 1993 (impleader)

i. Suing for damage to property in collection of tractor that was collateral on loan from D to P
ii. D wants to indemnify against employee (other Clark)

iii. Rule 14a – impleader proper – agency theory – anyone who has liability to 3rd party plaintiff (ACC)

1. not compulsory but possible – efficiency gains – 1 trial
a. consistency – find out entire truth – 1 jury

b. Issacharoff says should be severed under 42b – will confuse jury, prejudice

j. Klotz v. Superior Electric Products Corp. v. Butz, E.D.Pa. 1980

i. Sues after eating bad burger, D sues college where she ate burger
ii. Not proper 14a – no contractual privity between Superior and College (legal privity is anything that gives relationship)
iii. Should just use Rule 8a – denial defense

k. Interpleader – moved from assumption of bipolarity to collectivization for organization purposes
i. Introduction
1. equity – claimants to single “stake” all forced into single proceeding, avoid inconsistent judgments or multiple liability

2. Two forms

a. Rule based – Rule 22 – general fed. juris. (equity)
b. Statutory – 28 USCA § 1335 – district courts have original jurisdiction if 2 or more diverse parties
i. Rule 19 not very effective, poorly drafted
ii. State Farm Fire & Casualty Co. v. Tashire, US, 1967 
1. bus crash, Canadian citizens and diff. state citizens
2. D says have to join all claims b/c otherwise unfair – lim’d stake (~ to Pulitzer – D speaking for P)

3. no interpleader – ct. will sit on money til various suits are litigated, then distribute

a. will not be worth it for diverse people to go to Oregon, fight over small amount of $

b. but it is same transaction
4. technically is appropriate for interpleader – lim’d stake, but efficiency argument undercut by circumstances

5. interpleader not commonly used – just want out of duty to defend, will pay $20K to whomever

l. Natural Resources Defense Council, Inc., v. US Nuclear Regulatory Commission, 10th Cir., 1978 (intervention – also no bipolarity)
i. NRDC has standing based on associational standing; suing USNRC for granting licenses w/o environmental impact statements; mining corp. want to intervene
ii. Rule 24a – shall permit interest when intervention when have interest and not already represented
1. United Nuclear allowed b/c their license – not represented

2. Kerr McGee – Rule 24(b)(2) –may permit intervention when claim and main action have question of law or fact in common – not reviewable by appellate (not question of law – discretionary)
a. 3-part test for interest
i. interest – loosely defined, not direct interest

ii. adequately represented – show “may be” inadequate (incentive for UN to rollover, already has license)

iii. would impair ability to litigate – no res judicata (not a party) but stare decisis
iii. intervention – distinction btwn. private and public law cases – this is public, collective rights in public cases, will intervention help resolution, look at purpose of statute

iv. Stringfellow doctrine – if intervene not full rights of actual parties

VI. Class Actions
a. Rule 23

b. Problem of Representation

i. Not fair to resolve w/o everyone who could be party

ii. Efficiency interests – not litigate over and over

iii. Collective Action Problems – need mechanism to break dilemma (game theory, indiv. costs, preclusion, legitimacy – fairness, certainty for defense to settle – know entire universe of claims)

iv. Hansberry v. Lee, US, 1940

1. racially restrictive covenant for housing development
2. Hansberry (black) wants to sue – Burke saying he is bound b/c was represented by first suit –Burke trying to enforce covenant

3. Court has to guarantee adequacy of representation as a touchstone for non-named parties being bound by the original lawsuit – constitutional
a. Principle that can normally be bound by class action when you are member of class even if not in suit

4. 1st suit – Burke v. Kleiman court says adequate representation – 95%, Kleiman not disagree (even though actually 54%) b/c want test case

5. Technically this case is wrong – b/c should be bound, court could have found error, instead says “interests misaligned”
c. Holland v. Steele, N.D. Geor., 1981
i. wants class certification of detainees in this jail – ability to call civil lawyer
ii. preclusion – Holland not helped by class certification, Steele is, why is Holland seeking and Steele trying to ban?
1. Same as Pulitzer – Steele saying sentencees and detainees are different classes – not adequate representation for sentences (doesn’t want whole class against him)
2. Lawyers driving litigation – do not want Holland to control
3. Rule 23e – once class certified, only dismiss or compromise with court supervision
a. Principle of autonomy breaks down – principle of trusteeship of court

b. Overrides lawyer-client privilege/relationship

iii. class actions have to be appropriately certified
1. 23a– prerequisites for class action – numerous (actual people with live claims who are too numerous to be joined), common question of law or fact, typicality of claims, adequate representation to protect interests
a. response to Hansberry
2. 23(c)(1) – certify as early as possible in litigation

3. in injunctive case – indiv. circumstances not important – prospective

d. Explanation of class action rules – see notes 10/12
e. Notice Requirement
i. 23b(2) and 23b(3) classes
1. only 23(b)(3) triggers right to notice

a. class only formed for efficiency reasons – not organic ties

2. b(2) – not individual rights

ii. Mullane v. Central Hanover Bank & Trust Co., US, 1950

1. aggregation of trusts to lower administrative costs for bank, still take small trusts – notice requirements for creation

2. Mullane – guardian for income beneficiaries – wants more notice, says have property interest, newspaper ad not enough

3. notice raises administrative costs – have to send out mail

a. paradox – lawyer wins notice, clients lose – have to pay for notice which has no actual use

4. notice reasonably calculated under all the circumstances

f. Eisen v. Carlisle & Jacquelin, Us, 1974
i. Class of odd-lot traders, says ripped off by brokers – want more notice

ii. b(3) class – indiv. claim but not enough money to litigate indiv.

iii. formal reading of rules – grant notice

1. cost prohibitive to lawyers bringing case
iv. court supposed to decide if class form is better (whether common issues will predominate) – how decide w/o examining merits of overall case? –not make merits determination at trial phase
v. By making lawyers pay for notice, test their bona fides – whether will actually bring case

vi. Problem – mismatch btwn. procedural rule and substantive aim of deterrence to bad brokers (only moral compulsion not deterrence, rationality)

vii. Need notice AND adequate representation
g. Wetzel v. Liberty Mutual Insurance Co., 3rd Cir., 1974

i. Title VII case – hiring and promotion policies, b2 or b3 class?

ii. Distinction between b2 and b3

1. b(2) – declaratory relief – injunctions - intended to track cases in equity

a. show that relief is applicable to whole class

2. b)(3) – money damages - intended to track cases that would be tried in courts of law

a. get notice, significant indiv. rights

iii. pre-1991 – no right to trial by jury (not for money damages) – complicates
iv. problem w/subdivisions in class – different interests –b2 cohesiveness breaks down (remedy drives apart – damages/no)

1. Lazy Oil – can’t allow clients to have an autonomy right to control the class action – lawyers have to have ultimate control

v. key is not b2 or b3 – but is ADEQUACY OF REPRESENTATION

h. Mass Torts
i. Introduction
1. trial is exceptional – settle along grid based on likelihood of trial

2. asbestos – big problem

a. possible solutions – complete preclusion (struck down Jenkins v. Raymark), sample of cases (struck down - Cimino), class action?
ii. Anchem Products, Inc., v. Windsor, US, 1997

1. class represents everyone who could ever be affected or have family member affected by asbestos

2. problem of different interests, meets numerosity and common questions (23a)

a. adequacy of rep. 

i. who will represent futures? – no leverage

ii. need credible threat even if don’t go to trial

b. problem of management of class

3. not resolve issues – lowers procedural req. of 23b for purposes of management
a. Ortiz – b3 class – not opt out – insurance claim divided

b. Philips Petroleum – tolerate lesser levels of Due Process where representative action
4. need lots of lawyers to ensure fair settlement – this case brought by asbestos lawyers representing futures who were left out
a. problem of bankruptcy of companies – binds futures

i. In the Matter of Rhone-Poulenc Rorer, Inc., 7th Cir., 1995

i. Threshold issue: Is D liable for contamination of blood solids supply that has left some (a lot) of hemophiliacs being HIV positive; possible negligence in testing
ii. Issue of D having to put all resources into 1 trial b/c of preclusion issues
1. pressure to settle on D
iii. cases have enough merit to go to trial alone – not purpose of class action

iv. risks for parties – pressure to settle, inadequacy of rep., indiv. autonomy rights

v. market forces rationalize – eventually settled as a class action for less than full $100 mill.

j. Martin v. Wilks, US, 1989

i. Trad. Class action – Birmingham fire dept integration – promotions based on seniority v. preference for black firemen
ii. White firefighters not had day in court 
1. but previous suit w/diff. white firefighters – should have tried to intervene – but no mandatory intervention
a. not adequately represented by city – interest diverge

iii. don’t want to promote sideline plaintiffs – watch 1st suit

1. be vigilant in own interests – if not foreclosed

2. not automatic right to intervene

iv. If what is sought at trial is to bind third party, then logic of rule 19 through other joinder rules – 19, 20, 21, gives mechanism to bring everyone you need into litigation for full soiree of remedies.

1. Rehnquist – burden on parties to figure out preclusion they need not on 3rd parties to intervene– litigants have to join all parties
VII. Discovery

a. Introduction
i. Where litigators spend bulk of time – most distinct aspect of system from that of any other country – liberal exchange of info (sometimes damaging to case)

ii. Least policed – supposed to be self-executing, side who refused bears burden of showing why inappropriate to court
b. In Re Convergent Technologies, N.D. Cal., 1985

i. When should P answer “contention” interrogatories

ii. Rule 26 (b) and (g) – principle of proportionality on all bx 
1. use good faith and common sense
2. court decides when and when not to intervene
3. discovery is expensive - ~ to arms race, signal bx

a. costs passed onto client

c. Davis v. Ross, S.D. NY, 1985

i. Defamation action, wants discovery of net worth, income, attorney’s billings, other employees who complained about Ross

ii. Can’t bring net worth and income in until jury finds for damages

iii. Extortionate possibilities to discovering net worth
iv. Possibility of court’s assessment of merits affecting rulings on discovery
d. Coca-Cola Bottling Co. v. Coca-Cola Co., D.Del., 1985

i. can make it too difficult for companies to have business secrets or other private information to put themselves in litigation setting

1. have to settle

ii. when our public dispute resolution system does not control costs – moral hazards – risk of collateral consequence
1. parties try to opt out of public resolution system – use arbitration (enforceable, can’t appeal, no rules of evidence), mediation, arbitration – like system w/former judges, small claims court (no lawyers, no discovery)
2. Alternative Dispute Resolution (adr) cheaper, repeat players – just settle problem, not beat each other up
3. problems w/private system – risk losing respect/funding for public system, vindication of rights of less powerful (mediation of divorces less advantageous to women)
e.   Parties internalize risk that litigation will be too costly – unable to make straightforward claims in legal system
i. since 1983 – amended rules – courts more managerial
ii. Rule 26(a)(1) – more initial disclosure
iii. Less trials
f. Discovery Rules

i. 27 – depositions, written question – rule 31- almost never used; usually oral
ii. 30(b)(6) – designate 1 person from co., corp. to answer questions – whole co. held accountable – very important/efficient rule
iii. 33 – interrogatories – most common form, 33d – can offer records instead of just summarizing for interr.
iv. 34 – document production

v. 35 – phys./mental exam – exception to  self-executing, need court order
vi. 36 – request for admission- fact taken out of contention; streamline issues for trial
vii. 37 – range of sanctions for noncompliance
g. Kozlowski v. Sears, Roebuck & Co., D. Mass. 1976

i. Sears failure to produce documents relating past accidents w/flammable pajamas
ii. Magistrate judge – “asst” judge, discovery motions

iii. Failed to appeal/failed to produce – 37 – sanctioned for non-compl.

iv. All presumptions against Sears

1. Sears says P can look for docs. just as easily

2. courts can’t look at merits early on to assign costs

3. court says Sears should keep records so can find

4. Sears cheapest producer of information – efficiency gain

a. Rules not set up to impose extra-litigation costs

b. Turning courts into regulatory agency – imposing business practices

VIII. Summary Judgment
a. Introduction

i. Burden of proof v. burden of production

1. burden of proof/persuasion

a. ultimate burden on P – change status quo

b. only exception – affirmative defense – 8c
2. burden of production

a. intermediate burden – burden of proof on motion

b. “last piece of cake” – burden shifting – at what point force other party to account for self

c. Rule 56 – filter to test facts of case w/o relieving jury as tryer of fact

ii. paradox – parties ask to pay for trials when law is societal good

1. why ever go to trial – mistake, uncertainty in law
iii. Narrowing process

1. Rule 8 – Answer - do it properly – front load legal issues – case only turn on law – Mitchell v. A&K
2. Rule 12b motions – 

3. Rule 16 – pretrial order – narrow facts of certainty and  contention

4. Rule 50, 56c – only pre-trial filter of facts – directed verdict, summary judgment

b. Adickes v. S.H. Kress & Co.i, Us, 1970

i. Conspiracy of police and restaurant manager to make teacher leave
ii. To sue under 42 USC 1983 – show that state actor under color of state law
1. prove conspiracy
2. Rule 50 – show that no possible factual scenario – absence of genuine issue -  where conspiracy possible in order to have summary judgment – burden on Kress
a. Doesn’t fulfill burden – if had shift to Adickes
iii. summary judgment very hard to get – satisfy ultimate burden of proof in order to satisfy intermediate burden of production

1. decision highly criticized
a. Currie – 50 and 56c should be the same – summary judgment after close discovery, burden of production should = 0% of burden of proof – should all be on Plaintiff
b. Louis – burden should be on movant, 50% of burden of proof, D put forward affirmative evidence, D reveal trial package if want summary judgment
iv. P doesn’t want summary judgment – trial package, new info, jury bias, bad publicity - extortionate
c. Celotex Corp. v. catretti, US, 1986
i. Asbestos case 
ii. Court says everyone misreading Adickes – 

1. Rehnquist – majority – Currie approach – inform court on basis of motion – then shift back to non-movant

2. Brennan – Louis standard – not make too easy to get summary judgment, affirmatively show absence of evidence

3. White – concur w/Rehnquist – but doesn’t like 0% standard

iii. will have every D moving for summary judgment – show trial package

1. raises costs for P – makes settlement more difficult
d. Anderson
i. Courts attentive on impact of improper cases on institutional D
1. what are parameters w/in 7th Amend.

e. Zenith v. Mashusida
i. claim and theory make no sense
ii. Supreme Court said that District Ct. appropriately granted summary judgment b/c it had the power to “assess” the facts and to reject a claim that made no practical sense
iii. Actually need to back up summary judgment – courts assess entire factual record

f. Markman v. Westview Instruments, Inc., US, 1996
i. Patent infringement – interpretation of term inventory

1. province of judge or jury

2. look at who is in better position to figure out – in this case judge – functional account
3. not applied outside of patents – extreme shift in 7th amend. from juries to judges
ii. realities of practical disposition by judges
1. Celotex – liberalization of getting before judge

2. Mashusida – liberalization of what are questions of law
IX. Specific In Personam Jurisdiction
a. Introduction

i. Power to adjudicate matter over parties

1. general – domiciliary, non-transactional, person imbued w/character of the state

2. specific – transactional

a. 3 types

i. in personam – b/c of who D is or did

ii. in rem – land; Mullane, Hansberry
iii. quasi in rem – sue property as stand-in for person who doesn’t live in state – secure value of property
b. Pennoyer v. Neff, US, 1887

i. Neff does not pay for Mitchell’s legal services, moves to CA

ii. Problem of dual sovereigns – citizens of OR and CA

1. OR – interests of citizens to settle contractual relations, CA – interests to protect due process (no 14th Amend. yet)

2. due process concerns – notice of suit – serve in person or ad in newspaper

iii. State may not exercise personal jurisdiction unless has proper legal grounding for enforcement of its judgment

1. domiciliary, service in state, D consents to jurisdiction

iv. leaves many questions unanswered – increasing mobility

c. Hess v. Pawlowski, US, 1927

i. Auto accident – PA resident causes accident in Mass.

ii. Only case decided under Pennoyer regime

iii. Statute – consent to jurisdiction when drive in state, someone designated to accept service on behalf

iv. Formal compliance with Pennoyer – in state service

1. notion of fairness – not overly burdensome on D, notice to D, public interest of state of Mass. 

v. expand concept of consent – play in Pennoyer decision

d. MINIMUM CONTACTS
i. International Shoe Co. v. Washington, US, 1945

1. Shoe sales rep. in Wash., in state service, but also sends notice through mail to headquarters in St. Louis

2. Abandons Pennoyer – Due Process analysis
a. Two Part Test
i. Minimum contacts – quality and nature of activity, volume of business (enjoy benefit of laws of state)

1. Minimum threshold – transactionally related

ii. Fair play and substantial justice – foreseeability

1. Dissent – Black – thinks too open, curtail interests of state

b. principle of finality, ability to impose judgment

ii. McGee v. International Life Ins. Co., US, 1957

1. Only contact w/Cal. sending 1 letter

2. Full Faith and Credit Clause of Const. –Art 4 Section 1.1 - States have to honor other state’s decisions – but sovereign has power to determine whether going to recognize
3. FPSJ – insurance co. broader entity than insured, state interest in protecting citizens

a. focus on due process
iii. Gray v. American Radiator & Standard Sanitary Corp.

1. Long-arm statutes – if put product into stream of commerce and injures someone in state, can sue in that state
iv. World-Wide Volkswagen Corp. v. Woodson, US, 1980

1. injured in Ok, suing in Ok – diversity jurisdiction

a. defeat diversity by adding Seaway and WWVW – same citizenship as P

2. 1st time court tried to scale back personal jurisdiction
3. minimum contacts – no advertising, agents, offices, routine entry
4. FPSJ – foreseeability – conduct such that reasonably anticipate being haled into court in state

a. State interest, burden on D, P interest

5. stream of commerce falls apart somewhat – has to be part of chain of causation
6. Problems:

a. High barrier to entry – min. contacts – only looks at fairness to D

b. If min. contacts – how protect D

i. Calder v. Jones – easy case (Shirley Jones sues Enquirer), stream of commerce, and lots of contact w/Cal.

ii. Keeton v. Hustler – NH – clear routine entry and benefit of commerce is enough, defamation judged on “offense to community standards” – P, D no other contact w/state

c. Interstate comparison

i. Burger King Corp. v. Rudzewicz, US, 1985
1. franchise in MI, forum clause – Fla.

2. minimum contacts satisfied, transactionally related – not too big of burden on D

3. McGee test – economic benefit

4. minimum contacts are both necessary and sufficient
5. concern w/corp. setting up so immune from suit
v. Asahi Metal Industry Co. v. Superior Court, US, 1987 (see 11/16)
1. claim that original valves on tires defective, injured Zurcher (Cal. resident)
2. meets Int’l Shoe – min. contacts, what about FPSJ? 

3. WWVW – stream of commerce, expected to keep moving

4. need more than minimum contacts – especially when Zurcher no longer part of claim (i.e. cross-claims) – min. contacts satisfied w/economic benefit
5. 3 opinions
a. O-Connor – 

i. No Minimum contacts - “purposeful availment”, offices, agents, mktg, distribution network designed for Cal.

ii. Not FPSJ – interests balancing – state, D, P, efficiency
b. Brennan – economic benefit, 

c. Stevens – minimum contacts part of FPSJ, not enough alone, can’t protect self contractually – never contract w/indiv. consumer
6. larger businesses better able to operate in highly regulated envi. 
vi.  Companie de Bauxites -with a challenged personal jurisdiction   may exercise jurisdiction for purpose of discovering whether has



            jurisdiction – go through discovery

vii. Millenium Enterprises, Inc. v. Millennium Music, L.P., D. Or., 1999

1. worried about confusion of consumer over name

2. Zippo test – did you invite transaction and follow it up – in this case no, just interactive website for local use

a. Voluntary entry loses import

3. no mediating test – can’t be sued everywhere published, since can’t control 

4. Schaffer v. Heitner – apply due process analysis in all cases (this one quasi in rem) how far extend?

viii. Burnham v. Superior Ct., US, 1990

1. divorce case, comes into Ca. on business, 

2. Scalia – in state service always proper(tradition) - reasonable expectations (unless force or fraud)
3. Brennan – minimum contacts met, balancing test in favor of P – not doing much work, fulfilled by in state service

4. White – w/Scalia – Schaffer – due process met by in state service

5. Stevens – min. contacts – then look at fairness

6. economically counterproductive – people not travel to avoid getting sued in random states
ix. Carnival Cruise Lines, Inc. v. Shute, US, 1991

1. clause on ticket for forum selection in Fla.

a. Standard form contract

2. court uses contractual analysis – not unconscionable, and Pennoyer analysis – notice, consent, etc.

X. General In Personam Jurisdiction

a. Introduction
i. Non-transactional, domiciliary, applies to any actions

ii. Less invoked than specific
b. Helicopteros Nacionales de Columbia, S.A. v. Hall, US, 1984
i. Col. co. bought helicopters and trained in TX, accident in Col.

ii. Not minimum contacts – question  is this TX company
iii. No – business pattern is not continuous and systematic
1. volume, foreseeability, reciprocity, same factors as “purposeful availment” – in more exacting standard

XI. Subject Matter Jurisdiction ((12(b)(1) – affirmative defense)
a. Introduction
i. Dual sovereignty question

ii. Congress has power not obligation to create fed. courts

1. only what Congress says they should hear – diversity, fed. questions – what is source

iii. Second Judiciary Act – 1875 – extends original subject matter jurisdiction

b. Mas v. Perry, 5th Cir., 1974

i. French husband, wife citizen of Miss., lives w/husband in LA, D – LA

ii. Need perfect diversity on both sides of v. and $10K in controversy

1. $10K only about possibility of worth, not final outcome

2. ex ante rule necessary

iii. bizarre definition of domiciliary – last place lived w/permanence

1. want state to govern day to day lives of citizens

a. changed w/13th, 14th, and 15th amend. – due process, restructuring of balance of power btwn. fed. and state
c. Louisville & Nashville R.R. v. Mottley, US, 1908

i. Injured on RR, want life-time passes in accordance w/RR policy
ii. Congress outlawed this policy

1. Motley says Consti. upholds integrity of K – saying Congress acting contrary towards expectations

iii.  leaves open what must see when look on face of the instrument for subject matter jurisdiction

1. no diversity in this case

2. look to 28 USCA 1331 – case only arises under this when P’s claim shows that based upon these laws – not anticipated defense
d. Merrell Dow Pharmaceuticals, Inc. v. Thompson, US, 1986

i. Foreign citizens suing over bad drug

ii. D wants in fed. court b/c will be dismissed, P wants in state court

iii. Filed in home county – cannot remove from there b/c no bias – purpose of fed. diversity jurisdiction

1. could remove if original fed. jurisdiction

a. is there fed. claim stated on fact of complaint?

i. 3 possible ways
1. Holmes test – under law that creates cause of action (no)
2. implied right of action – statute creates cause of action even though not expressly stated (here neither side wants – in fed. ct. but hurts drug co. – give right of action to consumer

3. federal ingredient – Congress signaled that want fed. courts to interpret, not states – has to be sufficiently substantial

iv. test goes back to implied right of action – 

1. concern with collapsing state courts wins over possible inconsistency of interpretation of fed. laws

a. Pendent jurisdiction – properly before court on fed. question, jurisdiction over transactionally related state question

b. Ancillary – party necessary for complete lawsuit

i. United Farm Workers of America v. Gibbs, US, 1966

1. secondary boycott – against fed. law, also wants to bring K claim under state law

a. same situation as Wigglesworth
2. could not bring state question alone in fed. court – one constitutional case?
a. Same transaction, facts

3. need substantial issue of fed. law
4. 28 USC 1367 -  If can consider part of one case – courts shall have original and supplemental jurisdiction over claims where not federal jurisdiction
a. have original jurisdiction on 1st claim

b. look at Section b and c
ii. Owen v. Kroger, US, 1978

1. electrocuted when leans ladder against 
2. one constitutional case – but if not for diversity jurisdiction in Kroger – would not be in federal court
a. not important fed. question
b. if no diversity and want efficiency – sue in state court

XII. State and Federal Law (Erie Doctrine)
a. Introduction
i. What are sources of law that court must apply in diversity cases?

ii. Rules Decisional Act – apply laws of state from which claim arises

1. What are laws of state?

a. Swift v. Tison, US, 1842
i. Should state common law (court decisions) be included?
1. RDA - laws of states except where Const., treaty or statutes shall otherwise require or provide
ii. Story – state common law not included

1. nationalizer – wanted uniform body of laws across nation (failed – federalism)

b. Black and White Taxi v. Brown and Yellow Taxi, 1928

i. RR – exclusive dealings w/1 – illegal by Ky. state law statute, legal by fed. law
ii. Ct. says common law applicable – it is ok
iii. Rules Enabling Act – 1938 – make FRCP
1. problem – follow substantive law or fed. procedural law
a. Erie R.R. Co. v. Tompkins, US, 1938 (Brandeis)
i. PA cit. injured by NY RR on commonly used footpath – duty owed?
ii. PA law – trespassers – no duty owed
iii. Sues in NY on gen. juris. – invitee under general law 
1. no such thing as “general” fed. law
iv. PA common law not apply but court law does– Brandeis said mistaken about RDA
v. Tension between RDA and REA – substantive and procedural
1. what is substantive? – pre-Erie statutes only substantive
vi. Violation of 10th amd. reserve to states
vii. Merrill essay – limit on fed. power now only applies to fed. judiciary not fed. govt
iv. Guaranty Trust Co. v. York, US, 1945 (Frankfurter-danger of fed.)
1. distinction btwn. claims in law and claims in equity is collapsed by Rules – only survives for 7th Am. Inquiries – right to trial by jury
2. question: is state statute of limitations applicable in fed. ct.?
a. substantive or procedural?

i. Substantive = outcome determinative
ii. If yes, then under RDA – follow state law

1. want same outcome in state and fed. 

3. problem: nothing is not substantive under this test
a. how give effect to REA- uniform set of transubstantive Rules of Proc.?  limit fed. courts
v. Hanna v. Plumer,  US, 1965 (Warren Ct – reforms, Miranda, seg)

1. car accident, executor suing on behalf, other party has died

2. service to other executor? – state law says in hand, fed. law to residence

3. not only outcome determinative test – policies of Erie
a. discourage forum shopping
b. avoiding inequitable application of law
4. TEST

a. Is there fed. rule on point? Yes – does it conflict with state law?

i. Yes – It is w/in REA – yes – if state rule broader, ok, if in FRCP also ok

ii. No – use fed. rule

b. If no fed rule on point – Warren does not give answer – look at forum shopping, equitable admin.

i. Harlan concurrence- Will you alter your primary conduct as a result of whether or not you are in federal court or in state court? If no, procedural, if yes – inequit. admin. of law (substantive)
ii. Ex ante control of behavior

vi. Gasperini v. Center for Humanities, Inc., 

1. recognize that calls into question whatever settlement had been under Erie, may be circumstances where distortive effect on state interest so significant that court reach back to outcome determinative test

a. has not been followed

XIII. Attorneys and Clients

a. Introduction

i. Lawyer as agent of the court v. agent of client

ii. notice, forum, right to hearing, impartial arbiter, speedy resolution, and right to counsel
iii. Hickman v. Taylor, US, 1947 (Rule 26(b)(3))
1. are lawyers required to reveal their notes to other party’s lawyer through discovery?
2. D – says no – lawyer’s “work product” try to include under attorney-client privilege

a. Purpose of privilege is to protect right to counsel

i. Will create incentive not to discover all info so as to not give other side their argument
ii. Harm ability to zealously rep. client
b. So even though not part of noted exceptions, should be

iv. Marek v. Chesny, US, 1985

1. recovered less than offered in settlement, spent way more on fees, want D to pay P’s attorney’s fees
2. Rule 68 – since received less than settlement offer, not entitled to recover costs

a. What are costs? Include attorney’s fees?

b. Look at purpose of law – to get to settle cases that are not worthwhile

3. attorney’s advise clients to settle – b/c fees not covered

a. 1st time acknowledge ok to create different incentives for attorney and client
b. efficiency wins out

4. problems – only comes up in civil rights cases – Congress says want to subsidize these cases so they will be brought

v. Zuk v. E. Penn. Psychiatric Inst. Of the Medical Coll. Of Penn., 3rd Cir., 1996

1. copyright infringement using video, patented same material in book

2. Rule 11 – signature – oath that investigated complaint, 

a. Usually only against P, not D for unmeritorious defense
3. sanctionable – disregarded material in letter from D saying there was no grounding in law

a. incentive to bring Rule 11 motion – recover fees

4. 1993 Amendment to Rule 11 – took bite out of it, discretionary sanctions, 21 days to correct complaint after D sends letter, etc.

a. protect civil rights plaintiffs – so lawyers will bring case

vi. Evans v. Jeff D., US, 1985

1. class action – minors in care of state w/disabilities

2. doubly removed – class representative is legally incompetent, lawyer acts as “next friend”

3. can judge strike down part of settlement denying attorney’s fees when settlement gives everything else that class wants – full injunctive relief

4. use contractual analysis – settlement holds – court can’t make up K that parties did not sign

a. incentives – attorneys not take civil rights cases – Stevens says won’t happen

5. this case breaks down all assumptions of legal system

a. bipolar – not able to represent selves

b. retrospective – what happens to them/others in future

c. right/remedy – divorced, right = how treated in past, remedy = conditions going forward

d. self-contained – what part of fisc of state of Idaho should go towards this in future

e. party initiated/controlled – obviously not – unable to initiate /control/ participate effectively

